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Subject: aidelines for theNfillmnt of Interagency Dale: 
Cooperationt&der Section 7 of themdangered JUL 16 1987 
Species Act -' 

Reply to 
FrOfll: Director, Office of Huvirorfnental Policy Attn. of: HEW20 

Washington, D.C. 20590 

10: Regional Federal Highway A&ninistrators 
Regions l-10 
Division A&ninistrators 
Cireck Federal Program Adninistrator (HDF-I) 

!l'he material attached incorporates the June 3, 1986, Firm1 Rules for 
Interagency Cooperation under Section 7 of the Endangered Species Act with 
the guidance previously furnished bytheOffice of Hnvir ormental Policy. 

The foll&.ng documents have been superseded by the attached guidelines: 

1. Memorandm to Regions dated July 6, 1978, "Final Rulmaking- 
Interagency Coordination Regulations of the Hudangered Species Act 
of 1973:" 

2. Letter dated January 31, 1979, fran the Fish and Wildlife Service, 
"Requirements of the 1978 Pmencments to the Esldangered Species 
Act;" 

3. FWA Guidance dated April 30, 1979, on the 1978 amenc%nents to the 
Act;and 

4. Memorandum dated April 23, 1981, "Endangered Species Guidance." 

Should you have any questions, please amtact Mr. Larry Isaacson (ETS 366-9173) 
or Mr. Charles DesJardins 366-20 

Attachmnt 
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I. BBxsE: 

This guidance describes the Section 7 requirements of the Endangered 
species Act and its relation to the Federal highway program. On June 
3, 1986, the U.S. Fish and Wildlife Service (FWS) and the National 
Marine Fishgries Service (NMFS) issued a joint rule (SO CFP, Part 402) 
establishing the procedural regulations governing interagency wopera- 
tion under Section 7 (Appendix 1). !tbis regulation is for the purpose 
of ensuring that actions are not taken to jeopardize the continued 
existence of endangered or threatened species or result in the 
destruction or adverse modification of the critical habitat of such 
species. TheJune 3 regulation supersedes the previous final rule 
issued on January 4, 1978. 

II. m: 

The endangered species program is mandated by the Endangered 
Species Act of 1973 (P.L. 93-205). The Act is composed of 16 
sections (Sections 2 - 17). The following paragraphs smize the 
major elements of ea& of these sections, 

. . . 2 ~IFmdmas,m mandates all Federal 
departments and agencies to conserve endangered species and to 
utilize their authorities in furthering the purposes of the 
Endangered Species Act. 

. . . . s=tum3 mfAMmm& providesa number of key definitions, sucfi 
as critical habitat, endangered species, take, and others. 

threatened species. This section also provides guidance on the 
procedure for listing species and directs the developznent of 
recovery plans (see Appendix 2 for current procedures). As of 
March 31,1987, 376 species are protected in the U.S. and terri- 
tories. Hawaii,California,andFlorida areaccountable for the 
highest percentage of protected species. Generally, the marine 
species protected are under the jurisdiction of NMFS, and the 
rnaaininq species are under FWS jurisdiction 

. . . Zm indicates which funding authorities 
can be used for acquisition. 

. 6(CoowraticnSM providesnunerousoptions 
fc r&e m in their relation&p with the States, such as: 

1. obtaining information; 

2. assisting in the development of a State program for 
protecting species: 

3. providing financial assistance; etc. 
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. 7 t&&eras Coowratlon) is the key section which 
requires each Federal agency to ensure that its actions do not 
jeoprdize the continuedexistence of any threatened or 
species or adversely modify the habitat of such species. 

endangered 

encourages foreign countries 
to develop programs to conserve fish and wildlife, including the 
protection of threatened and endangered species. 

. sectun 9 . . (PrB 
protected species, 

provides directionon importation of 
species held in captivity or a controlled 

envirolmnent, import and export rules, and designation of ports-of- 
entry. 

. . s-10 (Exceptlonsl provides exemptions to the law: such as 
thehardship criteria, rules governing Alaska natives, and the 
exemption of certain antique articles. 

. . nprovides the criteria for 
civil and criminal penalties, district court jurisdictions, rewards 
for information, enforcement of the Act, and provisions for 
citizen suits. 

ed PlaI&&provides a reporttoCongress on 
species of plants which are now or may beccme threatened or 
endangered (report has been provided to Congress). 

. 
Sectlcm 13 . (Conforrmna amends certain laws to be in 
conformance with the Endangered Species Act. 

. s-xirl14 cRege&xL repeals portions of the EMangered Species 
Conservation Act of 1969. 

. . . . . g authorizes monies to 
implement the Act. 

. . 
Sectlon161ve Bata indicates the effective date of the 
Act to be December 28,1973. 

Of l9m masizes that 
unless otherwise indicated, no provisions are to take precedence 
over these more restrictive, conflicting provisions of the Marine 
Maslpal Protection Act of 1972. 

The Endangered Species Act has been amended eight times, the 
latest being 1984. These matsand their effectsonthe FEWA 
programs are listed as follows: 

1. P.L. 

Noeffect. 

2 
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2. P.L. 94-359 of July-& 19; 

No effect. 

3. EL, 95-212 of DeceE& 19. 1977 

.Sio effect. 

4. P.L. 

a. establishes an Endangered Species camnittee; 

b. formalizes the process for issuing a biologic& opinion; 

c. requires the preparation of a bioli. ti assessment, 
in appropriate instances; and 

d. prchibits a Federal agency franmakin: -'reversible or 
irretrievable commitments of resouro .titer the ini- 
tial consultation. 

5. LI,. 96-159 of Dec&er 28, I.979 

a. nodifies Section 7(a)(2) so that actions are not likely to 
jeoprdize the continued existence of any.of the endangered 
or threatened species to destroy or adversely modify the 
critical habitat of such species; 

b. requires all Federal agencies to confer with the Secretary 
of the Interior; and 

c. requires F??eral acpp,cies to us' .-he - available 
scientific :I carmer:::al data durir forms nsultation 

6. Pm 23. II,,:! 

No effect. 

7. P.L. 97-304 of Q&&W 13, 19EQ 

a. streamlines the listing process by reducingtolyear the 
time period when final action on listing, delisting, 

-and/or criticalhabitatproposalsmust be aanpleted; and 

b. implements changes in the exemption process by eliminating 
review boasIs and substituting the Secretary of the 
Interior a. :?e authority respr- ible ::or threshold 
determinati 

8. P.L. ‘X3-327 of ,25, 

Noeffect. 

3 
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The Section 7 regulations are applicable to all actions that have 
discretionary Federal involvement or control. Each Federal 
age* rust confer with the PWS on any action likely to jeopar- 
dize the continued existenoe of any listed species or result in 
the destruction or adverse modification of critical habitat. For 
listed and proposed species as well as designated and proposed 
critical habitat, a biological assesanent is prepared to deter- 
mine whether a formal consultation or a confer-en- is necessary. 

These procedures are required for major construction activities 
which are defined as a major Federal action significantly 
affecting the quality of the human environment, as referred to in 
the National Hnvirormental Policy Act WA). 

For nowmajor Federal actions, the requirementsof these regula- 
tions arein effect, however, the preparation of a biological 
assessment is not required. For each non-major Federal action, a 
determination of whether the action is likely to jeopardize the 
continued existence of a listed species or any critical habitat 
of a listed species should be made and documented. Thus, a 
letter to the FWS/NMES requesting a species list or a letter to 
the EWS/NMFS indicating either "no listed species are in the 
project area" or presenting a list of species being reviewed 
initiates the coordination requirement. 

The FHMI shall perform the formal consultation procedures, but 
either the FIWA or the State highway agency (SHA) can perform the 
informal consultation process, 

The Off ice of Environmental Policy maintains a complete 
accounting of proposedandlisted species, including critical 
habitat information. This information may be cbtained by calling 
(F’IB 366-2068). 

50 CER, Part 402.08, allows a Federal agency to designate a non- 
Federal representative to conduct informal consultations or to 
prepare biological assessments, The FlXA has received written 
authorization from the FWS to allow SHAs to conduct informal 
consultations and to prepare biological assessments (Appendix 5). 
Written authority was not received from the NMFS, however, its 
agency representatives have indicated that the procedure agreed 
to by the Ews is satisfactory. However, the ultimate respoasibi- 
lity for axnplianoe with Section 7 remains with FIB& 
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Iv. 

The EWS and the NMFS are charged by Congresswith the overall 
nvlMgement of the Endangered Species Act and are jointly respon- 
sible for 50 CER, Part 402-Interagency Cooperation. The NMFS is 
responsible for marine species,and the FWS is responsible for 
the rkaining protected species. For species which spend a part 
of their life cycle in both fresh water and marine envirornnent, 
an informal contact with either agency is rB d to obtain 
jurisdictional information. The appropriate field offices for 
the EWS andtheNMFS are1istedinAppend.i~ 7. 

. A. Qwew 

Ihere are three basic procedures? (1.) informal consultation; (2) 
early consultation, and i3) fcs rsnsu,tatiori. ..:formal and 
early consultations are designateo as optionalprocessesandmay 
be converted to the formal consultation procedure. Formal 
consultation is required to satisfy the requirements of 
Section 7 except in the preparation of a biological assessment 
(Appendix 4) or as a result of an informal consultation, both of 
which require a written concurrence from the FWS. The written 
concurrence should indicate that the proposed action is not 
likely to adversely affect a listed species or critical habitat. 
A flow diagram is attached (Appendix 6) which charts the formal 
andinformalconsultation process. Early consultation is not 
charted but closely parallels the formal consultatiob 

1. J@ Procedure (Part 402J.J.i 

The informalconsultationprocessincludesthosestepsneces- 
sary to determine whether or not formal consultation is 
required. In the vast majority of hi@way projects, Section 7 
requirements will be met at the conclusion of informal 
consultation. If theSHA obtains written concurrence from 
either the FWS or theNMFS, agreeing that the action is not 
IIkely to adversely affect listed species or critical habi- 
tat, the FWAis assured thattheSection 7 requirements are 
complete. During this process, the FWS or the NMFS may 
suggest modifying the propcxd action to avoid the likeli- 
hood of adverse effects t zed species or to critic 
habitat. 'Ihe non-Federal r * .~,ntative (SHA) is cncourac. 
to take the lead in this . ..ess if modificat: ;n of t 
proposed action is neoessar 

5 
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2. &&&y&y& to FoBart 402.140 

As indicated in the previous section, the informal ansulta- 
tion procedure may complete the process, thus, the formal 
axsultation process is not necessary. However, if the FWS or 
theUMFS indicates during the informal consultation process 
that the proposed action may affect a listed species or criti- 
cal habitat, then formal consultation procedures must be 
folkwed unless the proposed project is modified so that "no 
effect" results. The FW!3 or the NMFS rmxt then be informed of 
the change and concur. This curtpletes the process, unless new 
species or new critical habitat is proposed before project 
cunpletion Then the informal consultation process may again 
be utilized. 

3. &J&.&&@ to a C-e (Part 402.1OL 

A conferenceisa procedural step the Federal agency and the 
NMFS or the FW!Z take if a proposed species or proposed critical 
habitat are involved. The participation of the SHA is 
encouraged during the conferems procedure. If any action is 
likely to jeopardize the continued existence of any proposed 
species or adversely moaify propsed critical habitat, the EWS 
or the NMFS will, subsequent to a conference, make advisory 
rmtions on ways to minimize or avoid adverse effects. 
If the species are listed or the critical habitat is designated 
prior to completing the project, the FHWA must review the 
action to determinetiether formal consultation is required. 
The criteria used to decide whether to proceed to a formal 
consultation are: 

a. significant new information about the species or 
critical habitat: or 

b. significant &anges to the FHWA prozpsed action. 

The conclusions reached at a conference &all be provided to 
the FHWA by either the FWS or the NMFS. This process may 
canplete the endangered species requirements, unless either 
criteria listed above develops. 

These procedures are intended primarily for private-sector 
applications for a Federal permit or license. The prooedure is 
conducted between the FWS or the NMFS and the Federal agency 
responsible for issuing the permit or license. However, the 
prospective applicant &ould be involved throughout the oxsul- 
tation process. The procedures are essentially the m as the 
formal consultation but with minor cfianges in nanenclature. 

6 
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This process would not normally be used with Federal-aid 
procedures The informal and/or formal consultation process 
would be most pertinent to the Federal-aid highway process. ~ 

The formal consultation procedure follows the informal 
consultation discussed previously. This procedure begins when 
a Federal agency or the EWS/NMFS determines that an action is 
likely to affect listed species or -ritical habitat. A written 
request by the Federal agency t die FWS '" the NMFS shall 
include items in Section 402.14; . If ti -?WS or the NMFS 
requests consultation, the Fede; i agency &all s&unit the 
infomtir given in Section 402.: 3; to tit: ,53E or the NMFS, 
as apprcpriate. The preparatir f the f:::-n-11 consultation 
informatzn by the Fe&ral ager;:. ,ll be c%ipleted within 90 
days with an option to extend anadditional 60days. The FWS 
or the NMES &all render the biological opinion within 45 days 
on its analysis of formal consultation items in Section 
402.14(c). The FWS or the NMFS may ask for additional data to 
make a biological opinion. The biological opinion shall result 
in either a 'ho jeoparayll opinion or a "jeoparw opinion The 
process is aznplete if a "no jeol;ardyn opinion is issued. If a 
"jeopardy" opinion is issued, the FHWA can either drop the 
project or accept the reasonable and prudent measures necessary 
to convert the "jeoparayll opinion to a "no ;?opardy" opinion. 

2. m - (PaLt 402J4b) 

The endangered species process is ccanpleti :ior to entering 
formal consultation, if: 

a. the biological assessment process or results of the 
informal consultation determines that the proposed 
action is not likely to adversely affect any listed 
species or critical habitat (A written notice of 
concurrence from the FWS or the NMFS must be 
received.); or 

b. a preliminary biological opinion, issued as a result 
of early consultation, is aonfirrrred by the Ews or the 
h'MFs asthefinalbiologicalopinion. 

. . . . . . 
3. -After Issuance of a Blolosical 

If a "jeopardy" opinion is received by the FHWA, either the 
EW or the NOES, as appropriate, shall be notified, in writing, 
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of our final decision. If the FHWA agrees with the FWS's or 
the NMESs recmdations, the process is canplete. However, 
if the FHWA considers the reoarnnenda tions to be unreasonable, 
the exemption process is the only option available for 
advancing the project. 

The exemption process is found in 5OCFR, Part450-453. The 
procedure for applying for an exemption is listed on sheets 4, 
5, and 6 of the flow chart (Appendix 6). The FHWA has not 
utilized this procedure. There have been only two cilses where 
an e-ion was requested (Tellico Dam and Gray Rocks Dam)- 
neither were exempted. 

Even though the Section 7 requirements are fulfilled, reini- 
tiationof the formal consultationproceduremaybe necessary 
under certain conditions. The reinitiation process may be 
applied until construction is completed. Either the FWA or 
the FWS or the NMFS may reinitiate the formal consultation. 
The reinitiation of the formal consultation should be 
considered *en: 

a. new informationcfiangestheeffect of the project on 
listed species or critical habitat not previously 
considered; or 

b. the construction project is modified such that it 
causes an effect to the listed species or critical 
habitat that was not considered in the biological 
opinion, or 

c. a new species is listed or a new critical habitat is 
establishedthatmaybe affected by the construction 
project. 

For the first time, the term "candidate species"is officially 
embodied within regulation The term has caused confusion when 
it appeared in letters from the FWS and the NMES by implying 
legal protectioh Paragraph 402.(d) clearly specifies the status 
of candidate species. 

Yandidate species" refer to any species being considered by the 
the FWS or the NMFS for listing as endangered or threatened 
species but are not yet the.subject of a proposed rule. Although 
candidate species have m leaal StatUS and u gccor&d m 

8 
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. grotectiQn under the Act, these species are receiving 
oonsideration by experts for possible listing in the future. 

Nevertheless, these species should be identifiedinthe public 
documents during the environmental process. Close contact should 
be maintained with theFWS or theNMFS onthedispositionof the 
candidate species during the environmental processing of a project. 

A biological assessment is the process which determines the 
potential effect a construction project will have upon listed and 
proposed species and designated and proposed critical habitat. 
The asses=;. 
tion, but I 

may be accunplished b 
loses, itrezks a 

IE! non-Federal representa- 

the oversic .f the FHWA. The biol> 
kral responsibility under 

for the pur J of determining whet 
?l assessnent procedure is 

conference 
ormal consultation or a 

ecessaryorwhether ti 
ments are f ~lled. The key steps 

danger& species require- 
he biological assessment 

procedures die included on sheet 2 c- .ae flow chart (Appendix 6). 

All Federal agencies responsible for issuing permits are also 
reguiredtomeetthemandates of the EndangeredSpeciesAct. In 
most cases, the endangered species process axnpleted by the appli- 
cant during the environmental stage will suffice. However, 
especially if several years have lapsed after oompletion of the 
process, the SHA should screen the protected list for new species 
or correqond with the appropriate office of either the EWS or the 
NMFS. It is anticipated that in most cases the consultation 
process, cunpleted during the EIS stage, will suffice. 

In general, the FHWAhas not found the requirements of Section 7 of 
the Endangered Species Act to be onerous. 
encountered to date involved: 

Ihe two areas of difficulty 
(1) lack of sufficient scientific data 

by the EW to support its recommendations; and (2) suggested 
alternatives (mitigation) that are not eligible for FHW participation. 

The gui&kce discussed in this paper is generally canpleted during the 
envirnrmenta1 press. Federal-aid is processed normally, as long as 
the requirements discussed previously are satisfied. Federal-aid will 
be delayed until requirements of the EndangeredSpeciesAct are met 
(se the flow &art in Appendix 6). 


